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do so without infringing on the tirst amendment rights of

progr_ers and adult viewers. See H.R. No. 934, 98th Cong.,

2d Ses•• 70 (1984), 1984 U.8.C.C.A.N. at 4655, 4707 (quoted

supra at 5). And the federal courts have similarly

acknowledged that these devices are etfective for protecting

children without burdening progr_rs' rights to speak. See

ca••• cited supra Section I.C. Ind.ed, lockbox.s are con­

.idered superior to central blocking because they place

"responsibility for _king such choices • • • where our

society has traditionally placed it -- on the shoulders of the

parent. " FahulQU' Msocs.« Inc. v • PeDmlylvania Pub. utile

cowm'n, 896 F.2d 780, 788 (3d Cir. 1990). See also Bolger,

463 U.S. at 73-74 (Parental discretion controlling acces. to

unsolicited contraceptive advertising is the preferred .ethod

of dealing with .uch _terial).

In the tace of this precedent, the co_ission has simply

failed to explain in any ..nner either why lockboxes are now

no longer effective or why a lIOre burden.oae .eans of protect­

ing children has beco.. nece••ary.'lZI Without record

evidence that supports a well-reasoned determination that

lockboxes are ineffective, the more restrictive option of

central blocking cannot be iapl_nted. ~ l&L1l v. ~, 823

IV Nor has the Ca.aission explored other alternatives that
-y be considered le.s restrictive than a ban or central
blocking, such as a nighttiae safe harbor. ~. AgtioD for
QbilOran's Teleyisipn, 932 F.2d at 1509 (concerning Ca.aission
promUlgation of nightti.. safe harbor for broadcast).
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F.2d 1554, 1579 (D.C. Cir. 1987), cert. denied, 485 U.S. 959

(1988).

III. .,.. COIIIIIUIOIII. Jt8OI08B _UUt'IOU au
COJI.t'It'1J'IIODLLY DD'ICDft .-:&U.. t'IIBY au mmaaIIICLUSIVB

Because the constitution will tolerate a content-based

restriction on speech only when it "is necessary to serve a

coapelling state interest and • • • is narrowly drawn to

achieve that end," Perry Idgc. bl'n v. Perry Local Educator.'

Ass'n, 460 U.S. 37, 45 (1983), the failure of such a restric­

tion to address the entirety of a probl_ "underaine[s] [the]

claia that the prohibition • • • can be justified by reference

to the State's interest." carIY v. Brown, 447 U.S. 455, 465

(1980). Underinclusiveness thus stands as an iaportant

standard against Which to judge content-based restrictions on

speech. See~ v. League of WQaao voters, 468 U.S. 364, 396­

98 (1984) (underinclusivene•• a. basis for striking down ban

on editorializing on only noncamaercial stations receiving

public funds)t Community-Service Broadcasting v. ~, 593 F.2d

1102, 1122 (D.C. Cir. 1978) (en bane) (underinclusiveness as

basis for striking down requir-.nt that only noncamaercial

educational broadcast stations retain audio recordings of

broadcasts).

Taken as a Whole, the ccmaission's Proposed Rule is

unconstitutionally underinclusive and thus cannot be

considered to further a compelling goal. This under­

inclusiveness results fram the co..ission's decision to parrot

Section 10 in its Proposed Rule. Although one Senate sponsor
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purported to be concerned with IIforbid[dinq] cable coapanies

fro. inflictinq their unsuspectinq subscribera with sexually

explicit proqraas," 138 Conq. Rac. S646 (daily ed. Jan. 30,

1992) (stat_ent of Sen. 8el_), Section 10 is tarqeted only

at PEG and l.as.d access channels. Conqr.ss therefore qranted

the COmBission the power to regulate throuqh prohibitions and

blockinq only a saall Part of what it reqarded as a larqer

probl... Because the larq.r problem is not addr••••d,

however, the qoal of the statute can hardly be considered

compellinq.

In larqely reiterating section 10, the comaission's

Proposed Rul••irrors this constitutional defect and further

demonstrates the lack of any COJaPellinq state inter.st. The

only govermaental interest that the cOJIIIlission has .entioned

with resPect to its Proposed Rule is that IIchildren , s exposure

to indecent proqraas is effectively eli.inated." Notice, 9,

at 5. In line with its li.ited authority under Section 10,

however, the co_ission can only tarqet access channels. It

has no .tatutory authority to apply these strictures across

the board, and, even if it did, to do so now without further

notice and camaent would violate the Adaini.trative Procedures

Act. See generally infra Section VI. Finally, an across the

board restraint would .elf-evidently greatly aaqnify all of

the other constitutional concerns outlined in these Comment••

Horeover, the Commi••ion has failed to narrowly int.rpret

the statute in a way that would provide for even-handed

application -- .L.L., to prevent oPerators fro. prohibitinq
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from access channel. the sue types of progruillinq it carries

on other of its channels. Because the Proposed Rule omits

such a .afeqard, the ca.ai••ion would allow a cable operator

to cablecast sexually explicit prograas over non-acce.s

channels while it prohibited the .... type of progralDJllinq on

access channel••~

The underinclu.ivena•• e:e-aon to both the statute and the

Propo.ed Rule is e.pecially suspect because the legislative

history of the Act demonstrates that Conqre•• was aware that

cable operator. carry .exually explicit programainq on

channels other than l.ased acc••••1V For exa.ple, floor

.tat-.nt. evidence a concern that the Playboy Channel had

been carried over a leased access channel in Puerto Rico. 138

Conq. Rec. S646, S652 (daily ed. Jan. 30, 1992) (statement of

Sen. Belms). While the co.-ission'. proPO.ed regulations

miqht r.quire that the Playboy Channel be scraabled on leased

acce••, it places no .iailar restriction on its carriaqe over

~ In dict;a, the Supr_ Court in R.A.V. v. City of St. Paul.
linn., 112 S. ct. 2538, 2545 (1992), stated that no fatal
under1nclua1veness 1s presented by·. State's prohibitinq
obscenity (and other foras of prescribable expression) only in
certain .edia." Because the co.a1ssion's Proposed Rule
differentiate. betv_n cablecut. over the s... _dia,
however, the Court·s dict;a in this reeJard is inapposite.
Moreover, the Proposed Rule qoe. well beyond proscribable
expression and intrude. upon constitutionally-protected
speech.

IV Hor bas the Ccmaission in this docket developed any facts
on the record tendinq to show that acce•• progr_inq i.
saaehow A.qreater probl...
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the other cable channels on which it far aore typically

appears.

Section 15 of the Act, which concerns unsolicited

sexually explicit "pr..iua channel" proqrau, also d..on­

strate. that Congre•• was aware of .exually explicit non­

acce.. progr_ing but did not find that prior blocking was

nece••ary. Rather, Congre.. found that the probl.. was

SUfficiently re.olved by allowing subscribers to request

central blocking of the unsolicited pr..iua channel -- just as

they can u.e lockboxe. to block pre-existing channels (includ­

ing acce•• channels) if ..xually explicit proqr...ing on these

channel. was unwelco.e. See generally supra Section II (dis­

cussing lockboxes).

The narrow scope of Section 10 and the co_ission ' •

Propo.ed Rule i. e.pecially invidious in this context. The

user. of PEG and lea.ed acce.. channel. have traditionally

been tho.e le.. powerful intere.t. who otherwise have no

acce.. to the electronic media -- a situation that is only

reinforced by Section 9 of the Act, which .pecifically

encourage. the u.e of leased access by "progr_ing source[s]

which devote[] .ubstantially all of [their] proqraJll1lling to

coverage of ainority viewpoint., or to proqra..ing directed at

member. of minority group.... section 9(c) (codified at 47

U.S.C. 1532(i». The Supr_e Court's caution in CQrneliUl,

v. HAACP Lagal Plfen•• i Iduc. Fund. Inc., 473 U.S. 788

(1985), is therefore particularly apt. When the "pUrPOrted

concern [is] to avoid controversy excited by particular
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groups," warned the Court, distinctions "aay conceal a bias

against the viewpoint advanced by the excluded speakers." Id.

at 812. ~ R.A.y. v. City of st. paUl. Minn., 112 S. ct.

2538, 2547 (1992) (banning sa.a types of words but not others

presents a "realistic possibility that official suppression of

ideas is afoot").ZV

In sum, section 10 and th. eo-ission's Propos.d Rule do

not pursue a compelling state inter.st, and the Commission

cannot overcome the statute's underinclusiveness by simply

applying the scheme set out in S.ction 10 to all cable

channels. Neither the 1992 Act nor the 1984 Act affords the

Co_ission any such sweepiJl9 authority, which would be

unconstitutional in any event. However, the use of

regulations concerning lockbox.s -- which ~ authorized by

statute -- to implement the constraints of Section 10 would

permit the Commission to address Congress's concern for

protecting unprotected children frOJI cable proqr_ing their

Parents find inappropriate, and to do so on an evenhanded

basis that applies to all cabl.casts.

ZV R.A.Y., too, is especially apt with respect to the coaais­
sion's standards for censoring PBG. In an apparent atteapt to
cover all proqr_iJl9 that .iqht in any way be conaidered \
inappropriate for children, that standard allows the censoring
of both indecency and "_t.ri.l soliciting or pr01lOting
unlawful conduct." Becaus. the Propos.d Rule does not, how­
ever, proscribe .11 but the .n....r.ted foras of .llegedly
inappropriate speech, it .ust be considered as an unconsti­
tutional attempt to "regulate use b.sed on hostility -- or
f.voriti.. -- towards the und.rlying ..ss.ge expressed." 112
S. ct. at 2545.
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IV. .,.. ft&IIDU.- 1'0. noMlalu.8 ....CII 1fD'l' AD nI01'08D
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The Commi••ion'. Propo.ed Rule is overbroad in two

different respect.. Fir.t, the standard for prohibiting PEG

proqrUl1lling intrudes upon protected speech. Second, the

commi.sion has not given a narrowing con.truction to the

liability standard contained in Section 10(d).

Fir.t, while the federal courts have occasionally

suffered the regulation of .peech when it i. the only way to

protect children, they have aore generally recognized that

"ainor. are entitled to a .ignificant aea.ure of Fir.t

Allendllant protection, and only in relatively narrow and well­

defined circumstance. may governaent bar public di....ination

of protected materials to thea." Irznoznik v. City of

Jack.onyille, 422 U.S. 205, 212-13 (1975) (citations omitted).

Far from being "narrow and well-defined," however, subsection

(c) of the Cammission's Propo.ed Rule covers "material

soliciting or promoting unlawful conduct," a broad and vague

expanse that renders the .tandard regarding PEG restrictions

unconstitutionally overbroad. See L.SU., yillage of Sh,w'Wrg

v. citizens for a letter loy't, 444 U.S. 620, 633-39 (1980):

Bigelow v. Virginia, 421 U.S. 809, 815-18 (1975).

Generally, "the constitutional guarantees of free speech

and free press do not perait a State to forbid or proscribe

advocacy of ••• law violation," the only exception being

inapplicable to the pre.ent situation -- "where such advocacy

i. directed to inciting or producing ipminent lawless action
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and is likely to incite or procluca such action." IItIU v.

Indiana, 414 U.S. 105, 108 (1973) (quoting Brandenburg v.

gQ1Q, 395 U.s. 444, 447 (1969». See also HQtQ v. United

state., 367 U.S. 290, 297-98 (1961) ("the mere abstract

teaching • • • of the moral propriety or even moral necessity

for a resort to force and violence[) is not the .... as

preparing a group for violent action and steeling it to such

action"). To pre.erve our political system's ability to

change in the face of evolving notions of justice, the

government cannot prevent the citizenry from advocating civil

disobedience against unjust laws -- ~, advocating for the

underground railroad to fight slavery or advocating the

refu.al to sit at the back of the bus to fight segregation.

Similar problema are posed by the PEG restriction on

"sexually explicit condUct." Thi. standard omits provisions

requiring either that the depiction be "patently offensive" or

that it fail under a co_unity standard. It thereby restricts

far more speech that has ever been heretofore countenanced,

even in protecting ainors.W

The ea.aission recognizes the overbreadth of these pro­

visions when it suggests in its Notice that the.e terms would

have to be narrowed. '13, at 6 n.11. Subsection (c) of the

eamaission's Proposed Rule contains no such limiting construc­

tion, however, and it therefore reaains overbroad. At the

W Even were the ea.aission to liait "sexually explicit
conduct" to indecency, we note that the indecency standard,
too, raises serious first ..-ndaent concerns. See Action for
Cbildren's Teleyisign v. lQC, 852 P.2d 1332 (D.C. eire 1988).
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least, any final rate that the cc.aission may prcmaulqate in

this docket should explicitly narrow the PEG standard to

obscenity, indecency as elsewhere defined, and solicitinq

prostitution.l1I

Second, the Co.-ission has also failed to otter a liait­

inq construction of section 10 (d), which extends liability to

cable operators who carry progr_inq that "involves obscene

material." While it miqht be tha casa that liability could be

imposed in the proper cirCU1l8tances -- which would have to

include procedural protections that are now absent (see infra

section V) -- for carryinq obscanity itself, in no case could

it extend to carryinq material that "involves" obscenity.

Because the "involves" standard is an indetinite and nebulous

tera that fails to put cabla oPerators on notice as to what

proqr_inq may subject th_ to liability, section 10 (d) is

unconstitutionally vaqua and overbroad. ~ Iella Leyitzky

Donee 19un4. v. Prgbnmayer, 754 F. SUPP. 774, 781 (C.D. Cal.

1991) (findinq unconstitutionally vaque a standard conceminq

material which in the jUdCJ1lant ot the MEA may be considered

obscene).

11I An avowal by the Ccmaission that they would adhere to any
liaitinq construction not contained in the final rule itself
is inSUfficient in this regard for two reasons. First,
bacause section (d) ot subsection 10 is a waiver ot a
liability t..unity, othars baaidas tha Ccmaission will be
Jllkinq liability detarainations. Second, even if the
dateraination were to be _de by the ccmaission, its avowal
does not have the bindinq force ot a rule. lella Layitzky
Dance Pound. v. lrgbmptver, 754 F. SUPP. 774, 782 (C. D. cal.
1991).
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To survive first uandllaDt scrutiny, a statute .ust be

drafted with precision. S.. Ipbhe v. TbOJlPSQn, 448 F.2d 456,

460 (5~ eire 1971) ("The overbreadth doctrine, therefor.,

focuses directly on the need for precision in legislative

draftsaanship to avoid conflict with First Aaendaent

rights."); ~ Video software DIalers Ass'n v. webster, 773 r.
Supp. 1275, 1280 (W.O. Mo. lttl) (statute regulating protected

speech BUst have purpose articulated with great precision;

where purpose of statute not clearly articulated, statute

stricken as overbroad), aff'd, 968 F.2d 684 (8th eire 1992).

Thus, words such as "involving" and "tending," which foster

indefinitene.s, lead to iaprecision and constitutional

infirmity. For that reason, the Supr_e eourt in Gpoding v.

WilsOO, 405 U.S. 518 (1972), found unconstitutional for

vaqueness and overbreadth a statute that outlawed speech

"tending to a breach of the peace" because this standard was

"'infinitely aore doubtful and uncertain'" than "breach of the

peace." 14. at 427 (citations emitted). See also Gregory v.

City of CbiCAgo, 394 U.S. 111, 119 (1969) (Black, J., concur­

rinq). Section 10(d)'s liability standard .uffers froa the

s_ infiraity and, without a narrowing construct, cannot be

considered constitutional. ~ Grlyned v. City of Rgckford,

408 U.S. 104, 111 (1972) ("tends to disturb" iaprecis. when

not construed narrowly).
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V. IfD COJIIII••IOII ... .-o~ nocaDUU. lOa
noBIBIlfI.CJ 8nBC11 ~" aD COIIftI'lU'nODLLT DDICIJIIft'

The Proposed Rule envisioDII denying proqr_ers the

ability to use PEG and l.ased access ba.ed on the .exually

explicit or politically controv.rsial nature of their .essage,

thereby constituting a syst.. of content-based prior

restraints. See~ v. Bpck Aqainat Bacism, 491 U.S. 781,

795 n.5 (1989) (denial of the usa of a forum prior to actual

expression constitutes a prior r.straint); squt;htlastem

Prqaotions. Ltd. v. Conrad, 420 U.S. 546, 553 (1975) (....).

"While '[p]rior re.traints are not unconstitutional ~

.u . . . [a] ny systea of prior r.straint • • • cemes • • •

bearing a h.avy presumption against it. constitutional

validity.'" PI/PBS. Ioe. v. City of Qall.s. 493 U.S. 215, 225

(1990) (quoting Sguthea.t.rn PrgIption., 420 U.S. at 558).

See al.o Blot.. Bogkl. Inc., v. SUlliyan, 372 U.S. 58, 70

(1963)."

Th. fed.ral courts have long held that to surviv. this

strict constitutional scrutiny, prior restraints .ust, at a

ainimum, "take[] place und.r procedural safeguards designed to

111 All prior r.straints, the propoaacl regulations stand in
marked contrast to various "dial-a-porn" regulations that have
bean proaulgatad by th. FCC and uph.ld by th. Court.. Thos.
regulations have no prior restraints becaus., rath.r than
pr.v.nting the tranai.sion of the _nd.r·. • •••ag•• , th.y
only hind.r th.ir r.ceipt by .inors. S.e Dial Info. Sery••
cgrp. v. Thornburgh, 938 F.2d 1535, 1543 (2d Cir. 1991), cert.
denied, 112 S. ct. 966 (1992): InfprlAtion Prpyi4lr.'
Coalition v. ~, 928 F.2d 866, 877-78 (9th Cir. 1991). It
.hould be not.d in thi. cont.xt that lockboxes, too, do not
con.titute prior r ••traint••
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obviate the dangers of a canaorship system." Freedweo v.

Marvland, 380 U.S. 51, 58 (1965). The Proposed Rule that the

co_ission has issued in this docket OJIits any such procedural

protection. For that r_son alon., it is unconatitutional.

with respect to only PEG, the ca.aission's Notice does

ask for comments regardinq procedure. "to govern disputes

between the cable operator aDd progr_r," proposing that

"any such disputes should be handled at the local level."

, 14, at 7. All an initial .atter, even were this request to

lead to .aae .ort of di.pute re.olution ..chani.., it would

not extend to l.a.ed acce•• progr_rs. Moreover, even if it

did provide full coverage, no .y.t_ of the tYPe envi.ioned

could provide .ufficient prot.ction for the constitutional

rights that are at stak.. An inforaal di.put. resolution

.echanism will not sati.fy the first amandaent'. requir...nt

for procedural safeguards.1!I Rather, such safeguards IlUst

include at least three el...nts:

"First, the burden of inatituting judicial pro­
ceedillCJs, and of proving that the ..tarial i.
unprotected, .ust rest on the censor. Secgnd, any
re.traint prior to jUdicial review can be iJIposed
only for a specified brief period and only for the
purpo.e of praserving the .tatus quo. Third, a
prompt final jUdicial deteraination must be
assured." Southeastern Prgwgtigos, 420 U.S. at 560.

I!I Nor does the Co_ission propose procedures that will
protect progr....r. fro. arbitrary deci.ions by operator.,
whose incantives are contrary to acc... channel.. See .upra
Pag- 2-4 and 9-10. The Proposed Rule failed to include
safeguards against delay, for example, or against invidious
di.crimination.
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Because these el_nts are absent frOll inforaal dispute reso­

lution, the notice does not request ccmaent on a constitu­

tionally sufficient eyet.. of procedural protections. Rather,

the only constitutionally paraissible systea of dispute

resolution would require operators to go to court for an

adjudication that a specific prograa is obscene before that

program may be kept off the cable system.

The co.-is.ion's Propo.ed Rule is also procedurally

defective with regard to the standard by which a cable opera­

tor may be held liable for carrying "..terial involving

obscenity." Liability for obscenity requires that the actor

know the content of the ..terial found obscene, saith v.

California, 361 U.S. 147, 152-54 (1959); Video Software

Pealer. Aa.'n v. Webster, 968 F.2d 684, 690 (8th Cir. 1992)

("any statute that chill. the exercise of First Aaendaant

rights must contain a knowledge eleaent"), but neither the

statute nor the propo.ed Rule contains any such knOWledge

requir_nt.

Given the present circuastance., the ca.mis.ion should

grant operators i __unity fram liability unl..s knowledge of

obscenity is established through an operator's awareness that

the illplicated prograa had been deterained to be obscene in a

prior jUdicial deteraination in the same co.-unity. a... lelIa

Lswitzky Dance Pqynd. v. Prpbpe.yar, 754 F. Supp. 774, 783

(C.D. Cal. 1991) (chilling effect of vague statute require.

jUdicially adainistered procedural protections). Thi. would

aore fully impl..ent the policies behind the knOWledge ele-
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ment, wbich is required in order to circwucribe the chilling

effect that will flow fra- t.posing liability fro. speech.

ordinarily, the knowledge requir~t works in tandem with the

requir_ent that the provision specify the prescribable speech

with particularity. aere, beca1l8e Section 10(d) reacbes

progrUlJlling that "involves ob8cene _terial," that particu­

larity is .issing. By requiring that knowledge be establisbed

only by a prior jUdicial deteraination bas declared a program

obscene, the co..ission will .ove towards restoring the proper

first ..endaent balance.1V

VI. !'JIll COIIJII88IO.·. Dl8onJCI.n mucs O~ 1ft ftOl'08B
UGUUlfIOD PltllJUDICS8 Ift...ftBD PUlfIB.· JtIGB'f lfO

COMIID'l'

We bave already deaonstrated that, in a number of

different ways, the cam.ission bas failed to act according to

the precepts of administrative law. First, it bas failed to

articulate the purposes that will be served by its Proposed

Rule. See ogra page 43. second, it has failed to present

record evidence conceming the existence of whatever problem

its Proposed Rule is intended to solve. See ugra page 44.

Third, it has failed to pre.ent its reasoning as to the way

IV The cc.aission recOCJlliz_ this knowledge requir~t when
it proposes to waive Section 10(d) for operators who bave not
been intoraed by prOCjJr_rs that their progr_ing is
obscene. As a .attar of logical consistency, tha Comaission
sbould also state in ita final rule that an operator is not
enabled to probibit a prOCjJru pursuant to sections 10 (b) and
10(c) when it has not been inforaed by a prior judicial
deteraination that the prograa is obscene.
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that the Proposed rule would serve as a .eans ot .olving that

probla. S_ opra page. 45-46.

An additional adJIini.trative law problem pervades this

docket. section 553 (b) (3) ot the Adainistrative Procedures

Act (the "APA") require. an agency initiating a rulemaking to

issue a notice that includes a ea-plete description ot either

the teras ot the proposed rule or the sUbjects and issues

involVed. 5 U.S.C. § 553(b)(3). The commission has failed in

this regard in several ditterent respects.

With re.pect to PEG generally, the Notice is literally

without standards. Paragraph 14 asks coaaenters to address

"whether our requlations shOUld provide tor any additional

matters not expressly addre.sed in the statute," and it

"invite[s] interested persons to comaent on these and any

other aspects that they believe would be geraane to proper

i.plementation of this provision." This general request for

coaaents fails to "describe the range of altematives being

considered with reasonable speciticity." See s.a11 Refiner

Lead Phase-Down TASk FOrce v. ~, 705 F.2d 506, 549 (D.C.

Cir. 1983) ("intere.ted parties [do] not know what to

co...nt on").

The Notice also fails to speak concretely about several

specitic PEG proposals. For exa.ple, Paragraph 14 also

invites ccmaent on whether the ccmaission sho~ld require

"certitications by users or operators that no materials

fitting into any of the.e .tatutory categories will be pre­

.ented" on PEG. The Proposed Rule itself, however, makes no
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m.ntion of .uch certification, de.pite the fact that it i.

clearly being contemplated by the ea.ai••ion. It therefore

runs afoul of the r.quir~t of a detailed propo••d rul.,

which "allows the partie. to direct their co...nt. toward

concr.t. propo.al., not uorphoua .ubject ar.a.. Such an

approach i. d••igned to generate a focu.ed inquiry by both the

agency and the partie.... Bat;iQMl Tour IrolgIrl MI' n v.

United state., 591 F.2d 896, 901 (D.C. eire 1978).

Similarly, the PrOPOled Rule oaitl any foraulation for

the eamai••ion'. cont-.plated t.pl...ntation of ".pecific

procedurel • • • to govern di.pute. between the cable operator

and progr_er of th..e [PEG] acce.1 channel.... Notice, 14.

Thi. aqain prejUdice. the right of PArtie. to direct th.ir

cama.nt. toward. concrete propo.al••

All of the.e error. are replicated in the notice with

r ••pect to l.a••d acc.... For example, Paragraph 12 contain.

the .... problematic qeneral invitation a.king cam..nter. ..to

brinq to our attention any other _tter. not di.cu••ed in this

notice" and ....ek[ing] c~t on any other requir...nt. that

.hould be adopted in order to effectuate the new law's

provi.ions." In Paraqraph 11, the ea.mi••ion .eeks ccmaent on

whether cabl. operators "can require proqraa provid.rs to

certify that th.ir proqr_ing i. not ob.cene or indecent,"

d••pite the fact that the Propo.ed Rule mentions nothing about

the fora, content or any other a.pect of the propo.ed certifi­

cation. Indeed, de.pite this &blenc., the ecmail.ion

"allaae[I]" that .uch certification i. appropriate •
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Similarly, Paraqraph 9 reque.t. co_ent on "blockinq

_chanis_ and proc.dur.. rela1:inq to subscriber acc.ss," but

non. are contained in the Propoaed Rule. And Paraqraph 12

asks co_.nt.ers t.o addre.s two i ••ues not. the subject. of the

Proposed Rule it.self: "vbether a cable operator should be

required to retain not.ifica1:iona for a prescribed period of

tJ..e," and (ironically, viven the ab.ence of thi. proposal

from th. Propos.d Rul.), "whether a cabl. operator should be

held harmless from liability under our proposed rul.. if it.

does not rec.ive any, or t.imely, notification from a

proqr....r" [emphasis added].

The•• defici.nci•• pres.nt three relat.ed adainistrative

law probl_. First, Section 553 (b) requires an agency giving

notice to ".ake its views known to the Public in a concr.te

and focused form so aa to aake critici.m or formulation of

alternativ.. possible." Baae Bqx Office. Inc. v. ~, 567

F.2d. 9, 36 (D.C. Cir.), cart. denied, 434 U.S. 829 (1977).

S.e also Floriaa POwer i Light Co. v. United Stat.s, 846 F.2d

765, 771 (D.C. Cir. 1988) (notice ".uat. provide suffici.nt

factual detail and rational. for the rule to perait inter••ted

Parti.s to c01lllent m.aningfully"), cert. d.nied, 490 U.S. 1045

(1989): Connecticut Light i Pour Co. v. ~, 673 F.2d 525,

530 (D.C. Cir.) ("If the notice of proposed rul.-making fails

t.o provide an accurat. pictur. of the r.asoninq that has led

the ag.ncy to th. proPO.ed rule, interested parties will not

be able to cem.ent ...ninqfully upon the aqency's propo­

sals."), cart. 4Inied, 459 U.S. 835 (1982). Tha co.-ission's
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nuaerous omissions fall far abort of this standard, however.

The final rule will nece••arily "deviate[] too sharply trom

the proposal, [and] affected parties will be deprived of

notice and an opportunity to respond to the proposal." Sao11

Refiner, 705 F.2d at 547.

Second, by avoiding the proaulgation of concrete pro­

posals, the Commission bas alao avoided going into detail as

to its reasoning behind offering the suggested it.... As the

federal courts have instructed, "the notice r.quired by the

APA aust disclose in detail the thinking that has animated the

fora ot a proposed rule and the data upon which that rule is

based." BAle Box ottice, 567 P.2d at 35 (emphasis added).

Without this discipline, the quality ot the tinal rulemaking

sutter tor want ot the proposal being "tested by exposure to

diverse public co..ent." Saoll Retiner, 705 F.2d at 547. See

also Ratipna1 Aas'n pf Haae Health Agencies v. Schweiker, 690

F.2d 932, 949 (D.C. Cir. 1982), cert. denied, 459 U.S. 1205

(1983): BASF xyandgtte Corp. v. Cpstle, 598 F.2d 637, 641 (1st

Cir. 1979), cert. denied, 444 U.S. 1096 (1980).

Third, without the agency's full reasoning and the

exchange ot views it engages trom the public, a notice as

insufticient as the Comaission's compromises jUdicial review

as well as. See Hpme BQx Oftice, 567 F.2d at 35. Without

precision concerning the cont_plated agency action, com­

.enters are deprived ot their ability "to develop .vidence in
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the record to support their objectiona," which further CCDt­

proaises jUdicial review. _11 Rafiner, 705 F.2d at 547.)11

We therefore urge that the ca.aission, in response to the

instant co_ents and those subaittad by other parties, issue a

second proposed rul_king and accept a second round of

co-.nts to allow for the full participation required by the

APA. We note in this ragard that section 10' s statutory

deadlines for the promulgation of rules presents no hurdle to

the co_ission. The faderal courts have recognized that a

statutory deadline BUst yield to the requirements of the APA

When, as here, "Congress gave no explicit indication that it

intended to override the procedural safeguards of the APA."

Sharon Steel Cprp. v. 12&, 597 F.2d 377, 380 (3d Cir. 1979).

W See also McLouth Ste.1 Prpds. Corp. v. ThQMS, 838 F.2d
1317, 1323 (D.C. Cir. 1988) (an agency's consideration of
co_ents, "no ..tter how careful," cannot cure the defect of
inadequate notice); AFL=CIQ v. DpnoyAD, 757 F.2d 330, 340
(D.C. Cir. 1985) (proper notice cannot be attributed to
parties on the assWllption that they lIOnitor the co_nts of
others); Hew Jersty v. 126, 626 F.2d 1038, 1049 (D.C. eire
1983) (peraitting an agency to consider coaaents requested
after publication of a final rule to substitute for proper
notice would render the APA "virtually unenforceable"); swa11
Refiner, 705 F.2d at 549 (having failed to provide proper
notice, an aqency cannot "bootstrap" notice from a co-.nt).
Moreover, because proper notice is a prerequisite to proper
rulemaking, a party's separate right to subsequently petition
for ..endJDent of a final rule does not Obviate an agency's
duty to provide proper notice of a proposed rule in the first
place.

"5 U.S.C. I 553(b) requires notice befpre rule­
_kinq, not after. Tbe right of interested persons
to petition for the issuance, -..ndment, or repeal
of a rule, is neither a substitute for nor an
alternative to ca-pliance with the ..ndatory notice
requir...nts of I 553(b)." Bationa1 Tpur Brokers,
supra, 591 F.2d at 902.
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See also New Jersey v. lEA, 626 F.2d 1038, 1045 (D.C. Cir.

1980)7 United States st••l cot». v. lEA, 595 r.2d 207 (5th

Cir. 1979).

COHCWSIOIf

Where a qovernaent has intentionally opened a forum for

discourse, it cannot simply authorize restrictions on speech

in that forum either directly or throuqh a private party

actinq with its authority. Rather, any restriction on speech

must be carefully tailored to balance the interests of qovern­

ment aqainst those who wish to speak. If those restrictions

are not narrowly drawn, the re.trictions are unconstitutional.

The Comaission has failed to undertake the appropriate

balancinq in the instant docket. Instead, it has simply

reiterated the provisions of Section 10. The result is a

Proposed Rule infected by serious constitutional defects:

a lack of articulated pUrPOse, failure to examine the nexus

between any such PUrPose and the chosen means, no attention to

alternatives, and a failure to include safequards. With its

rul.-akinq in this posture, betore the co_ission issues a

final rule, it should aqain accept public co..ent. once it has

presented on the record its reasoninq with respect to these

basic issues.
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